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Memorandum
To:

, Supervisor,
, , , and , Town Board Members

From:

David F. Slottje
Helen Holden Slottje

Copy:

, Attorney for the Town

Date:

January 27, 2011

Re:

Relationship of Contemplated Zoning Amendment
Prohibiting High-Impact Industrial Uses to State Preemption
of Regulation of Oil, Gas and Solution Mining Activities
__________________________________________________________
Facts: The Town Board of the Town of  is considering adopting an
amendment to the Town’s existing zoning law (Town of  Zoning Law,
Local Law of  No.  ) so as to specifically prohibit as a permitted land
use within the Town “High-Impact Industrial Use,” as that term is defined
in the contemplated amendment (the “Amendment,” or the
“Contemplated Amendment”).
The New York State Oil, Gas and Solution Mining Law (ECL, Article 23)
provides, at Section 23-0303 [2] thereof, that:
The provisions of this article shall supersede all local laws or
ordinances relating to the regulation of the oil, gas and solution
mining industries; but shall not supersede local government
jurisdiction over local roads or the rights of local governments
under the real property tax law. (Emphasis added.)
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Incident to adoption of the Contemplated Amendment, certain activities
sometimes or often engaged in by people or companies in the oil, gas, or
solution mining industries, along with other activities falling within the
definition of “High-Impact Industrial Use” set forth in the Amendment,
would be prohibited in the Town of .
Issue Presented: Accordingly, you have asked for our analysis and
opinion as to whether the Town’s ability to adopt and enforce the
Amendment, with respect to activities engaged in by people or
companies in the oil, gas or solution mining industries, is legally
preempted by the aforesaid ECL 23-0303 [2].
Conclusion and Summary: For the reasons set forth below, and
subject to the matters contained herein, it is our opinion that a New York
court should hold that the Town’s ability to adopt and enforce the
Amendment prohibiting High-Impact Industrial Use as a permitted land
use in the Town, in so far as the same may thereby prohibit activities
(falling within the definition of “High-Impact Industrial” activities)
engaged in by people or companies in the oil, gas, or solution mining
industries, is not preempted by ECL 23-0303 [2] (the “Section 23-0303
Supersession Language”).
There is no New York case law directly on point interpreting whether the
Section 23-0303 Supersession Language acts to preempt a validly
enacted zoning law or amendment which otherwise would have the
effect of prohibiting oil, gas or solution mining activities as a permitted
land use within a municipality.
However, the Section 23-0303 Supersession Language is very similar to
the supersession language formerly contained in the provision of the ECL
pertaining to the mining of minerals. 1 A Court of Appeals2 decision3 and
its progeny have interpreted the minerals mining (“mining”) context
supersession language as preempting only laws which regulate the
operations of the mining industry, and as not preempting general land
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use laws that have the incidental effect of prohibiting mining activities,
whether within only certain land use districts, or within the entirety of
the municipality. Specifically, the Frew Run line of cases holds that the
mining context supersession language does not preempt appropriately 4
drafted zoning laws, because such laws are not ‘laws relating to the
extractive mining industry,’ but are instead laws which seek to regulate
land use generally.
We believe that the same analysis should obtain with respect to judicial
interpretation of the Section 23-0303 Supersession Language, and that
accordingly an appropriately drafted and properly enacted zoning
amendment prohibiting High-Impact Industrial Use activities as a
permitted use, which has the incidental effect of prohibiting people and
companies in the oil, gas or solution mining industries from conducting
such activities in a municipality, should not be preempted by the
Section 23-0303 Supersession Language.

Discussion and Analysis: A legislative intent to preempt can be
implied by declaration of a state policy or by the comprehensive and
detailed nature of the regulating scheme established by statute, or in the
alternative can be evidenced by an express statutory provision. Where
an express supersession clause exists, then determination of the scope
of the preemption created thereby turns solely on the proper
construction of the statutory provision5.
There is
oil, gas
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enacted
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effect of prohibiting oil, gas or solution mining activities as a permitted
land use within a municipality.6
However, in Frew Run the Court of Appeals had occasion to interpret the
scope of preemption intended by the supersession language formerly
contained in the provision of the ECL pertaining to mining, which read in
pertinent part as follows:
… this title shall supersede all other state and local laws relating to
the extractive mining industry;[…]7 (the ”Mining Law Supersession
Clause”).
Frew Run involved the question of whether the Mining Law Supersession
Clause was intended to preempt a town zoning law provision which
established a zoning district where a sand and gravel mining operation
was explicitly not a permitted use.
Observing that the question before it involved an express supersession
clause, the Court noted that there was therefore no requirement to
examine the Legislature’s declaration of a State policy, or how
comprehensive and detailed the regulatory scheme established by the
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statute might be, in order to divine any implied legislative intent to
preempt8 . Rather, because an express supersession clause existed,
determination of the scope of the preemption created thereby turned
solely on the proper construction of the particular statutory preemption
provision.9
The Court proceeded to frame the issue before it as “whether the Town
of Carroll Zoning Ordinance […] is the sort of local law contemplated by
the Legislature in this supersession provision.”10 Finding the answer, said
the Court, required looking “to the plain meaning of the phrase ‘relating
to the extractive mining industry’[…], to the relevant legislative history,
and to the underlying purposes of the supersession clause as part of the
statutory scheme.”11
Turning to the statute’s plain meaning, the Court held that the language
should be read “in its natural and most obvious sense,”12 and applying
that standard stated that
[w]e cannot interpret the phrase “local laws relating to the
extractive mining industry” as including the Town of Carroll Zoning
Ordinance. The zoning ordinance relates not to the extractive
mining industry but to an entirely different subject matter and
purpose: i.e., ‘regulating […] the use of land in the Town […]’. The
purpose of a municipal zoning ordinance in […] establishing uses
to be permitted […] is to regulate land use generally.13
Further, the Court held that while “[i]n this general regulation of land
use, the zoning ordinance inevitably exerts an incidental control over any
of the particular uses or businesses which, like sand and gravel
operations, […]”14 may or may not be allowed, this
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incidental control resulting from the municipality’s exercise of its
right to regulate land use through zoning is not the type of
regulatory enactment relating to the “extractive mining industry”
which the Legislature could have envisioned as being within the
prohibition of the [mining law supersession] statute.15
The Court then observed that its conclusion in this regard was consistent
with the purposes and policy considerations underlying the Mining Law
Supersession Clause, as revealed by the Court’s examination of the
entire mining statute and the legislative history leading to its enactment.
The legislative history was apparently gleaned by reviewing the
Governor’s Bill Jacket pertaining to the law. Citing the Memorandum of
the Governor and the Memorandum of the Department of Environmental
Conservation contained in the Bill Jacket, and examining the policy of
the State as articulated by the legislature, the Court concluded that the
policy underlying the statute was
to foster and encourage the development of an economically
sound and stable mining and minerals industry, and [in
furtherance thereof] to establish the badly needed guidelines […]
[to] allow for the utilization of the state’s vast mineral resource
[…] and to eliminate regulation on a town by town basis which
creates confusion for industry and results in additional and unfair
costs to the consumer.16
The Court concluded its analysis by holding that the proper construction
of the preemptive phrase “local laws relating to the extractive mining
industry” was that “local regulation dealing with the actual operation and
process of mining” would be preempted - because otherwise the
statutory purpose of encouraging mining, through standardization of
regulations pertaining to mining operations, would be frustrated - but
that a town’s powers to regulate land use through zoning powers, as
expressly delegated by the State in Section 10(6) of the Statute of Local
Governments and Town Law Sec. 261, were not preempted.
Frew Run was a 1987 case, construing the then current Mining Law
Supersession Clause. In 1991, ECL 23-2703[2] was amended, to provide
in pertinent part as follows:
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For the purposes stated herein, this title shall supersede all other
state and local laws relating to the extractive mining industry;
provided, however, that nothing in this title shall be construed to
prevent any local government from: enacting or enforcing local
zoning ordinances or laws which determine permissible uses in
zoning districts.17
Essentially, this language codified the ruling in Frew Run.
Frew Run dealt with a situation where a town had prohibited mining
activities in certain zoning districts, but allowed them in other districts.18
However, there is no question that a town is not preempted from
enacting a zoning law or amendment to prohibit mining as a permitted
use throughout the entire town. The Court of Appeals so held, in Matter
of Gernatt Asphalt Products, Inc. v. Town of Sardinia,19 a 1996 case.
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Gernatt involved several challenges20 to the Town of Sardinia having
amended its zoning law so as to eliminate mining as a permitted use
throughout the town, out of the Town Board’s concern that further
mining might have a “potential adverse effect […] upon the environment
and the Town’s source of drinking water, [and] upon the rural and
agricultural economy and character of the Town […].21 The Court upheld
the Sardinia zoning amendments, finding that the then-current version
of the mining law supersession language, that is, giving effect to the
1991 amendment, did not preempt the Town’s authority to determine
that mining should not be a permitted use of land within the Town and to
enact amendments to the local zoning ordinance in accordance with that
determination.
In Gernatt, the Petitioner contended that the Town’s outright prohibition
on mining was an impermissible regulation of mining that was
preempted because it was in conflict with the mining statute’s purpose of
fostering and encouraging the mining industry in the State. The Court of
Appeals rejected this argument, affirming its Frew Run distinction
between local ordinances that regulate the actual operation and process
of mining (which are accordingly preempted) and zoning ordinances
"*!=0)!P)/#/#&$)*!#$!O)*$+//!+*%2)1!/0+/!/0)!=&I$L-!+2/0&*#/6!/&!),#(#$+/)!

(#$#$%!0+1!5))$!7*))(7/)1!@-))!1#-32--#&$!+5&4).!#$!/0)!5&16!&'!/0#-!
")(&*+$12(F.!/0+/!/0)!+()$1()$/-!0+1!$&/!5))$!)$+3/)1!#$!+33&*1+$3)!I#/0!
+!3&(7*)0)$-#4)!7,+$.!+$1!/0+/!/0)!=&I$!0+1!4#&,+/)1!4+*#&2-!-/+/2/&*6!
7*&4#-#&$-!*),+/#$%!/&!*)')**+,!+$1!725,#3!$&/#3)!&'!/0)!+()$1()$/-8!
G11#/#&$+,,6.!/0)!P)/#/#&$)*!5*&2%0/!+!3,+#(!/0+/!/0+/!/0)!+()$1()$/-!
),#(#$+/#$%!(#$#$%!+-!+!7)*(#//)1!2-)!#$!/0)!=&I$!3&$-/#/2/)1!#,,)%+,!
U)b3,2-#&$+*6!`&$#$%.V!2$3&$-/#/2/#&$+,!2$1)*!W)*)$-&$!48!=&I$!&'!H)I!;+-/,).
!AT!H8J8!>1!DC>!@DS?ZF8!W)*)$-&$!#$4&,4)1!+$!+//+3K!&$!+$!&*1#$+$3)!I0#30!
7*)4)$/)1!/0)!3&$-/*23/#&$!&'!(2,/#'+(#,6!*)-#1)$3)-!27&$!&7)$!+$1!
2$1)4),&7)1!,+$1!I#/0#$!/0)!=&I$!+/!+!/#()!I0)$!$&!(2,/#'+(#,6!*)-#1)$3)-!
)b#-/)1!/0)*)8!=0)!;&2*/!(+1)!-0&*/!I&*K!&'!/0#-!3,+#(\
!"#$%&"#'"&"(#$")*+#$,-"&"(+#.$%.#.$"#/"("'0,'#."0.+#-$12$#10#
1'."'*"*#.,#3("&"'.#%#45'1213%)1.6#7(,4#143(,3"()6#501'8#.$"#
9,'1'8#3,-"(#.,#:""3#!"#!$"#,5.+#%)0,#%33)1"0#.,#3("&"'.#.$"#
";2)501,'#,7#1'*50.(1%)#50"0<!%&'()*+*!,$*-.&*/&)#-&#0$*1"2&-#&!"3'*-&
-4"&"5!$#*-,-*#)&#6&,).&,)2&,$$&),-(3,$&3"/#(3+"/&7*-4*)&-4"&-#7)&,/&,&
!"3'*--"2&(/"&*6&$*'*-*)1&-4,-&(/"&*/&,&3",/#),0$"&"5"3+*/"&#6&*-/&!#$*+"&
!#7"3&-#&!3"8")-&2,',1"&-#&-4"&3*14-/&#6&#-4"3/&,)2&-#&!3#'#-"&-4"&
*)-"3"/-/&#6&-4"&+#''()*-.&,/&,&74#$"9!Q18.!+/!RTA.RT^8!@)(70+-#-!
+11)18F
www.CedcLaw.org

"!!O)*$+//.!78!RTZ8

a 501(c)(3) public interest law ﬁrm!

!

Page 8

Community Environmental Defense Council, Inc.

which regulate land use generally – which are not preempted by the
mining law supersession provision.
Thus the holdings of Frew Run and Gernatt establish well-settled law
insofar as they stand for the proposition that the incidental control over
mining industry activities resulting from a municipality’s exercise of its
right to regulate land use through zoning laws does not amount to
prohibited regulation “relating to the extractive mining industry,” even
where the effect of the zoning law is to prohibit mining as a permitted
use everywhere and anywhere in the municipality.
We can find no authority suggesting that it is inappropriate to apply the
Court of Appeal’s criteria specified in Frew Run and Gernatt to an
inquiry regarding interpretation of the Section 23-0303 Supersession
Language. Furthermore, it is our opinion that applying the Frew Run
and Gernatt criteria the to the context of attempting to interpret the
scope of the Section 23-0303 Supersession Language is wholly
reasonable and appropriate, and as set forth below such application
leads us to conclude that the authority of the Town of  to enact and
enforce the Contemplated Amendment is not preempted.

As was the case in the context of the mining law, the Section 23-0303
Supersession Language involves express rather than implied
supersession, so Frew Run and Gernatt require that determination of the
scope of the preemption created thereby turns on the proper
construction of the subject statutory provision itself. “Proper
construction’ in turn involves looking at the plain meaning of the phrase
in question (i.e., “local laws or ordinances relating to the regulation of
the oil, gas and solution mining industries;”), to the relevant legislative
history, and to the underlying purposes of the supersession clause as
part of the statutory scheme.
Accordingly, we look first to the plain meaning of the Section 23-0303
Supersession Language, reading the language in its natural and most
obvious sense. That language is “local laws or ordinances relating to the
regulation of the oil, gas and solution mining industries.” (Recall that in
Frew Run, the language before the Court was “local laws relating to the
extractive mining industry.”) Applying the ‘plain meaning, natural and
most obvious sense’ standard to the mining law supersession language,
the highest court of New York State held that it could not interpret “local
laws relating to the extractive mining industry” as encompassing the
town’s zoning ordinance, finding that the zoning ordinance did not ‘relate
to’ the exact extractive mining industry, but instead involved an entirely
different subject matter and purpose: i.e., regulating the use of land in
the town.
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Comparing the operative clause in the Frew Run (mining context) case
with the operative clause in the Section 23-0303 Supersession
Language, the only difference 22 is that the text of the Section 23-0303
Supersession Language contains the additional words “the regulation of”
between the phrase “relating to” and specification of the industries that
are respectively the subject of such clauses.
We do not believe that the fact that the Section 23-0303 Supersession
Clause contains the additional words “the regulation of” justifies
interpreting the Section 23-0303 Supersession Language – applying the
required ‘plain meaning, natural and most obvious sense’ standard – any
differently than the Court of Appeals interpreted the (pre-1991) mining
law supersession language which did not contain such additional
language, and which otherwise was virtually identical. The plain
meaning, in its most natural and most obvious sense, of the phrase
“local laws and ordinances relating to the regulation of (industry)” is no
different than the plain meaning, in its most natural and obvious sense,
of the phrase “local laws relating to (industry)”.23
Accordingly, and for the reasons set forth below, we believe that a New
York court considering this question should find, as did the Court of
Appeals in the mining law context in its Frew Run decision, that the
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phrase “local laws and ordinances relating to the regulation of the oil,
gas and solution mining industry” does not encompass a zoning
amendment such as the Contemplated Amendment, as that Amendment
does not “relate to the regulation of” those industries, but instead
involves an entirely different subject matter and purpose: i.e., regulation
of the use of land in the [T]own”24 of .
Of course, the Court in Frew Run tested its interpretation of the ‘plain
meaning’ of the operative supersession language of the mining law
against the purposes and policy considerations underlying that law, as
determined by examining the entire statute and the legislative history
leading to its enactment.
We have made similar examination with respect to the Section 23-0303
Supersession Clause. Specifically, we have examined the entirety of that
law, and copies of the various documents described on Exhibit A
attached to this Memorandum, which documents (collectively, the
“Legislative History Materials”) we understand to constitute the entire
contents of the Bill Jacket regarding enactment of Section 23-0303. Of
the Legislative History Materials, only the Division of the Budget’s Report
makes any mention of the supersession concept, merely parroting the
statute by observing that the law would “supersede all local laws or
ordinances regulating the oil, gas and solution mining industries.”
Therefore, in our view this language is not sufficient to support a finding
that the Legislature intended that land use laws of general application
(such as the Contemplated Amendment) be considered to fall within the
scope of preempted laws regulating industry.
No doubt the policies underlying the Section 23-0303 Supersession
Clause include, among other things, promoting development of domestic
energy resources generally, and specifically “promot[ing] the
development of oil and gas resources in New York,”25 but in a similar
vein the policy underlying the mining law includes “fostering and
encouraging the development of an economically sound and stable
mining industry and the widely development of domestic mineral
resources”26 in the State.
"$!9))!M*)I!N2$.!78!DAD8
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Under the circumstances, we do not believe that use of the words
“promote the development of” (the oil, gas, and solution mining
industry), rather than using the words “foster and encourage the
development of” (the mineral mining industry), somehow justifies
interpreting the scope of the Section 23-0303 Supersession Clause as
preempting a broader range of local laws than the Court of Appeals held
to be preempted (by virtually identical language) in the mineral mining
context.27
Had the Legislature wanted to remove or preempt the authority of
municipalities to enact any law affecting or touching upon the oil, gas
and solution mining industries, it could have simply said that there would
be no local governmental jurisdiction over such industries. But it did not.
Accordingly, for the reasons set forth in this Memorandum, we are of the
opinion that, assuming the matter is properly presented: (a) a New York
court considering this question and applying New York law should find,
as did the Court of Appeals in the mining law context in its Frew Run
decision, that the phrase “local laws and ordinances relating to the
regulation of the oil, gas and solution mining industry” does not
encompass a zoning amendment such as the Contemplated Amendment,
as that Amendment does not “relate to the regulation of” those
industries, but instead involves an entirely different subject matter and
purpose: i.e., regulation of the use of land in and by a town; and (b)
accordingly, a New York Court applying New York law should hold that
the Town’s ability to adopt and enforce the Amendment prohibiting HighImpact Industrial Use as a permitted land use in the Town, in so far as
"'!G-!I)!3&$-#1)*!/0#-!(+//)*!$&I!#$!>CDD.!&#,!+$1!%+-!@#'!$&/!-&,2/#&$F!(#$#$%!
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the same may thereby prohibit activities (falling within the definition of
“High-Impact Industrial Use” activities) engaged in by people or
companies in the oil, gas, or solution mining industries, is not
preempted by the Section 23-0303 Supersession Language.
[Exhibits A and B attached to this Memorandum are hereby incorporated
by the reference for all purposes.]

Community Environmental Defense Council, Inc.,
By: David F. Slottje, Senior Attorney, and
Helen Holden Slottje, Managing Attorney
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